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Local Expertise. Global Network.

Due Diligence and Key Legal 
Processes in the Sale of a Business

“The more informed a seller is, the more  
  they can be open with the buyer”
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Due diligence forms one of the major processes 
conducted during the purchase of a business, 
helping the buyer understand the risk involved 
in the purchase, as well as a business’s worth. It 
also provides much of the information that goes 
into the major legal documents involved in a sale 
– the so called ‘legals’ that no transaction can do 
without.

This guide aims to provide an understanding 
of the critical role these elements play in a 
transaction, and how both buyers and sellers can 
best navigate the processes involved.

Introduction
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1. What is Due Diligence?

Due diligence is the process a buyer 
undertakes to investigate whether 
there are any aspects of the business 
being bought which might affect its 
valuation. In the more extreme cases, 
these liabilities or facts may act as a 
deal-breaker or reduce the value if 
not previously disclosed. But aside 
from helping to identify such major 
issues, the process also helps to 
define fair value and identify the level 
of risk involved in the deal. 

It’s also important to highlight that, 
while the term due-diligence most 
commonly refers to the buyer’s 
investigations, sellers should also 
undertake their own due-diligence 
process – which is best begun well 

before negotiations begin. This helps 
the owner to identify and address 
any deal breakers in advance of any 
discussions, as well as to flush out 
hidden liabilities.

In general, both buyer and seller 
are supported in the process by 
their own external advisers, who 
are likely to be M&A experts used 
to conducting financial, legal and 
operational due diligence. Our 
own team at Transworld Business 
Advisers have helped in literally 
thousands of deals, on both buying 
and selling sides, so are very 
experienced in helping owners 
navigate such a critical process - with 
that experience becoming almost 

indispensable in particularly complex 
cases. But whether it’s a simple or a 
more complex sale, external advisers 
will help both buyers and sellers 
explore every aspect of a business’s 
operations, with the depth of a 
buyer’s enquiry mainly depending 
on the buyer’s risk – a bigger deal is 
likely to lead to a more extensive due 
diligence process. 

A common approach is for the buyer 
to begin with a series of questions 
(the due diligence questionnaire or 
DDQ), asking the seller for specific 

information and documentation. 
The buyer may also want to clarify 
a number of specific points that are 
particularly pertinent to the sale. 
All of this information then helps the 
buyer to assess the business’s value, 
and to frame the negotiation and the 
shape of the sale documents. Due 
diligence also documents statements 
made by the vendor, should there 
be a need to challenge them later 
– something that could occur if, for 
example, surprises emerged after 
purchase which suggested false 
declarations had been made.
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2. Why it’s Important  
- Key Benefits

The due diligence process may not 
uncover every risk – but the more 
detailed an investigation, the more 
granular a buyer’s understanding of 
the business being bought, helping 
the buyer make a much more 
accurate assessment of the risks. 
This helps them to address key 
issues and limit exposure, as well as 
creating a platform for negotiations 
to limit risks (for example through 
a lower price or through warranties 
and specific clauses in the contract 
offering protection).

On the seller’s side, it’s also 
a very important part of the 
selling process – helping a seller 
address key issues in advance 

of the start of negotiations. Most 
importantly, it helps sellers identify 
and eliminate deal killers – those 
issues that are so significant they 
are likely to derail the sale. As 
importantly, the process helps the 
seller collate key information and 
get ready for the negotiation.

Owners should bear in mind that 
the more informed a seller is, the 
more they can be open with the 
buyer – a far better approach 
than trying to cover up an issue. 
Full disclosure is always likely to 
generate a better negotiation. In 
contrast, late surprises emerging 
during a buyer’s due diligence could 
easily kill the deal.

Due diligence is one of the key milestones in the purchase of a business. 
It plays a critical role in the transaction, for a number of reasons;

• First, due diligence provides reliable information to a potential 
purchaser to help them identify a business’s value

• Secondly, it helps to ensure that a buyer is getting what they have been 
promised or told by the vendor

• Just as importantly, it helps to uncover surprises before any sale is 
agreed - helping buyers assess risk
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3. What’s Involved in Due Diligence 
- Key Elements

• Organisational structure and legal context 

• Accounts and other financial records (loan agreements, insurance 
policies etc)

• Tax details and returns

• Contracts with key customers and suppliers

• Information about employment – type, no. of staff, salary structures 
and agreements, general employment policies, key employment 
contracts, etc) 

• Pending and previous litigation, plus any threats of litigation

• Who the owners are, their respective share of the 
equity, and copies of their share certificates

• Details of any agreements made between owners 
which might impact the sale

• Formation documents
• Board minutes  

• Regulatory compliance, plus notices of any violations

• Intellectual property – patents, trademarks, copyright, etc 
Plus information about any company know-how that provides a 
competitive advantage

• Environmental information 

• Health and safety policies and information

• IT systems

• Property

• Other operational or technical due diligence (e.g. manufacturing 
processes, technology used, etc)

• Face-to-face interviews with the vendor and other key 
management, helping a buyer gain clarification on key points,  
or further information on an area of interest.
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Much of this information is likely to be commercially sensitive, so sellers 
are advised to draw up a non-disclosure agreement for signature by all 
potential buyers. No buyer should get access to the data room, where much 
of this information will be kept, before signing it. Further information about 
such NDAs is provided in the legal section towards the end of this guide.

4. Non-Disclosure Agreement

The seller’s key aim in the lead up 
to due diligence should be to create 
the platform for a successful sale, 
helping secure the valuation they’re 
hoping for.  By conducting their 
own internal due-diligence of the 
business before the process begin, 
a seller can make due-diligence 
more efficient, less stressful and 
much more controllable.

Sellers should focus on ensuring 
‘deal killers’ are eliminated well in 
advance, and do everything they 

can to ensure the due-diligence 
process runs as smoothly as 
possible. The buyer will be using 
due-diligence to confirm valuation 
and investigate risk – so sellers 
should ensure the required data 
and documentation is collated, that 
the buyer’s questions are answered 
satisfactorily, and that no issue 
emerges as an unpleasant surprise.

In particular, sellers should ensure 
they cover all the following areas 
before due diligence begins.

5. Getting Ready For Due Diligence
- A Guide for Sellers
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A Seller’s Checklist to Prepare For Due Diligence

Company Policies

Business Contracts

Intellectual Property 

Other Assets

Legal and Liability Issues

• HR Policies (including any Equality, Diversity and 
Inclusion Policy)

• Health and Safety
• Social Media policy
• IT Policies

• Collation of all key customer contracts, signed and up-
to-date

• Similarly, collation of all key supplier contracts / 
agreements

• Property leases
• Any other important contract

• Provide proof that company name, domain name and 
trademarks are properly protected.

• Document all patents, copyrights, and other intellectual 
property, together with proof of protection.

• Detail any Intellectual Property related litigation, both 
settled and current.

• (Before due diligence begins, the seller should ensure 
that their IP is registered and the rights owned by the 
business)

• Pending / threatened litigation (if possible, resolve any 
disputes before due diligence begins)

• Documentation confirming environmental, data 
protection and regulatory compliance

• List all assets and property owned

Business Area Preparation Required

Ownership Structure

Company Structure

Employment Contracts

Financial Information

Tax Records

• Clear documentation outlining the business’s legal 
structure

• Up to date documentation of all shareholders and 
shareholdings (i.e. evidence that the shares are in the 
control of the seller, and whether any other consents 
are required for the sale to be completed)

• Organisational chart, providing an outline of divisional 
and departmental structure

• Hierarchical diagram identifying all key roles and staff

• Collation of all key job descriptions, particularly 
directors and key management 

• Collation of all key employment contracts

• Audited accounts (P&L and balance sheets)
• Loan agreements
• Letters of credit
• Cash flow statements
• Monthly management accounts
• Forecasts

• Tax returns (ensure all records are up to date)
• All correspondence with HMRC (including relating to 

any historic or outstanding dispute)

• List of products and services
• Main business processes
• Management systems
• Key business software / licenses
• Marketing information: a list of major competitors; 

key market research reports; information about the 
business’s marketing activity and advertising campaigns

Evidence of How the 
Business is Run
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It should come as no surprise 
that, with such a large number of 
elements to collate and issues to 
address, preparation is critical to 
a successful deal. Getting data 
collected and documents ready 
for due diligence takes time. If you 
are able to anticipate the type of 
information that will be required, 
you can help ensure a buyer’s due 
diligence runs smoothly, maintaining 
deal momentum. Early and diligent 
preparation can also help identify 
risks and prevent problems 
emerging during the process. And 
by preparing in advance, you can 
demonstrate your professionalism, 
increase the prospects of a sale and 
even raise the value of the company 
in the eyes of the seller.

The best approach is to bring 
together a core team to prepare 
for due diligence, walking through 
the process, identifying the core 
information elements required 

(the above checklist should help), 
and begin collating the required 
documentation. The core team will 
involve all key management, relevant 
specialist staff, and, to help guide 
through the process, expert external 
advisers.

This kind of preparation also 
ensures that the seller is well 
prepared for any specific enquiry 
that a bidder makes during due 
diligence. These normally emerge 
during due diligence, often 
through a specific due diligence 
questionnaire that buyers (or their 
lawyers) send to the owner, and a 
seller is required to respond to them 
smartly and efficiently. Without 
previous preparation, the owner 
risks being unable to pull together 
the required information, threatening 
a deal’s momentum. Even more 
damagingly, they may be unable to 
identify major issues in advance.

Before due diligence begins, 
most buyers will have gained the 
agreement that, should issues 
emerge during the process, they 
can walk away from the deal. These 
issues could be legal, financial or 
operational – covering anything 
from outstanding or prospective 
litigation, fines pending, to tax 

liabilities, or the scale of debtors 
in the accounts. But even if the 
scale of issues isn’t sufficient to 
jeopardise the actual sale, most 
buyers will use issues emerging in 
due diligence as a negotiation tool 
to help drive down price or gain 
other advantages in the negotiation. 

6. The Importance of  
Preparation

7. When Problems Emerge  
During Due Diligence
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8. Legal Considerations 9. Non-Disclosure  
Agreements

transworldukmanda.com 

It’s advisable that both buyers 
and sellers take legal advice when 
buying or selling a business. Though 
nothing is legally binding until a 
formal acquisition agreement has 
been signed, both parties should 
also be careful not to inadvertently 
commit to something they may 
regret. To avoid such mistakes, 
parties should make clear no 
legal commitments are being 
made – for example by marking 
correspondence towards the later 

stages of negotiations as ‘subject to 
contract’. Most importantly, the best 
approach is to take on legal advice 
early in the negotiations, either 
directly or via your business adviser. 

In the sale of their business, the 
business owner has an obligation 
to disclose any legal risks – for 
example, employment disputes, 
challenges to intellectual property, or 
litigation that is currently underway.  

Owners should always ensure that 
prospective buyers only gain access 
to confidential material at the right 
time in the process (e.g. it would be 
a disaster if commercially sensitive 
information were given away to 
a prospective competitor, unless 
that competitor was a very serious 
bidder entering the final stages of 
negotiation). To protect this kind of 
confidential information, the adviser 
will also be careful to only share 
non-sensitive material in sales and 
marketing material. 

 
 

But as negotiations begin, legal 
agreements are needed to ensure 
further protection. To protect their 
business interests, owners should 
ensure all prospective buyers sign 
a non-disclosure agreement (NDA) 
before progressing with negotiations. 

Owners should get this commitment 
as early as possible, but certainly 
before allowing bidders to enter the 
data room. Without such an NDA, 
prospective buyers would have 
unfettered access to commercially 
sensitive and confidential data and 
owners would have little defence 
should a bidder take advantage.
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10. Warranties / Contractual  
Protection

Warranties, indemnities or other 
contractual protection agreements 
are other common legal documents 
used during the deal process. While 
warranties and indemnities might be 
named differently, their purpose is 
essentially the same – to address a 
risk that has been identified during 
the due diligence process, and 
provide the buyer some protection 
against it. In such cases, the seller 
provides a warrant (or indemnity) 
to protect the new owner from 
any liability related to that risk that 
might emerge in future.

Other issues – for example, the 
reassignment of licences or rights 
- can be addressed by specific 
clauses in the sale and purchase 
agreement. If the original owner 
needs to fulfil certain requirements 
prior to the sale, these can also 
be incorporated into the sale and 
purchase agreement as a condition 
of sale.

Again, legal advice is absolutely crucial 
in drawing up these documents.
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the key ‘legals’, and then execute the sale. The best teams tend to have 
people covering these key areas (which many business advisers such as 
Transworld Business Advisers provide as part of the service);

• Accountant
• Solicitor
• Tax specialist
• M&A Adviser
• Financial adviser
• Exit planner / Coach
• Others…

Overall, business advisers make the due diligence process far more 
manageable for the vendor and easier for the buyer, so are a key part 
of the process. Advisers (and other advisers such as accountants) help 
in data collection and document preparation, so allowing the seller to 
continue to focus on running the business, as well as managing client 
confidentiality and commercially sensitive material. Good advisers also 
help speed the overall transaction and reduce costs – and ease both 
buyer and seller stress levels!

11. The Role of Business Advisers  
& Other External Advisers

As this short guide has probably 
already highlighted, due diligence is 
a time consuming, complex process, 
containing a significant number of 
potential stumbling blocks. As a 
result, business advisers are vital if 
business owners are to successfully 
navigate the process and achieve a 
successful sale. 
Most business advisers are able to 
support with constructing a deal 
team and have independent legal 
expertise available to bring in at the 
right time of the deal. 
During due diligence, their support 
is often vital to help sellers to 
prepare. Good advisers will identify 
the key areas to focus on, and 
they’ll also help in the collection 

of data and the preparation of the 
data room. Their own due diligence, 
run in advance of a buyer’s due 
diligence process, will also help 
identify areas of weakness in the 
data and potential ‘deal killers’, 
helping remedy them as much as 
possible. In doing so, they’ll help 
maintain the sale price - and even 
more fundamentally, will help 
increase the likelihood that the sale 
goes ahead. 

The best approach for any owner 
considering a sale is to quickly 
appoint an adviser and surround 
themselves early with an exit 
team, who can help them plan, 
prepare for due diligence, handle 
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Transworld Business Advisers

Transworld Business Advisers have helped thousands of business 
owners navigate their way through due diligence, and delivered countless 
successful deals. We are the largest network of business advisers 
involved in business sales and acquisitions in the World, so have seen 
many different issues emerge during due diligence planning or during due 
diligence itself. As a result, we are well equipped to help owners deal with 
unexpected problems. The project management experience acquired in 
so many deals also means we can help businesses run a due diligence 
process efficiently – helping them to keep running the business in the 
meantime.

Our support also goes well beyond due diligence. Overall, we use our 
experience and expertise to help an owner plan their exit and secure 
a truly “winning” deal – getting the best possible value. Our worldwide 
coverage means that, when appropriate, we can market a business to 
a truly global buyer pool. In the majority of cases though, the buyer is 
likely to come from closer to home – and for that reason, Transworld 

Your guide through due diligence and the rest of the deal 

Business Advisers has developed to become essentially a local provider, 
with offices across the country, delivering a highly personalised service. 
By focusing on the human element of a transaction, we are able to 
understand and deliver what our clients want – and by understanding the 
buyer’s mindset, are also able to help owners prepare for due diligence 
and to drive the best price. Having that expertise on your side is crucial in 
such a complex and important process. 
Thank you for reading this guide, which we hope you found useful and 
informative. If you would like more information about any of the points 
outlined, or would like to explore how Transworld Business Advisers could 
help your own due diligence and sales process, then please don’t hesitate 
to get in touch.

Henry Ziff  
Managing Director
Transworld Business Advisers

+44 20 3911 1059
info@transworldukmanda.com
transworldukmanda.com
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Book a Free Consultation: 
Call us  +44 20 3911 1059 
Email us  info@transworldukmanda.com 
Visit us  transworldukmanda.com 


